ESSAY ARE BUSINESS METHOD PATENTS BAD FOR BUSINESS?
Rochelle Cooper Dreyfuss' This is an exciting time at which to be involved in intellectual property. When I began teaching, this field was something of a backwater. Around thirty people took my introductory course; only seven went on to study patent law. Indeed, patent law was so esoteric, practitioners were historically among the very few lawyers ethically permitted to advertise their specialty.! In the last decade, however, all of that has changed. Not only are there many more students, what is really interesting as is the level of attention that this field is now receiving from Congress and the courts. Many new rights are being recognized, and old ones are expanding. Trademark holders now enjoy protection that goes well beyond the classic case of passing off. Actionable harms have come to include tarnishment, blurring, and cybersquatting, as well as both post-sale move," allowing Congress and the American people to appreciate the value of intellectual work, and to perceive the benefits of supporting the creative community with intellectual property rights. Even the gap between the introduction of computers and rising productivity makes that point. Why, in the end, did it take so long for productivity to increase? The answer, perhaps, is that inventing a new technology is not enough. Also required is a killer application, an application that inspires people to learn how to use the new development. Even after that, routine business applications are needed to give those who learned the new technology, opportunities to exploit their knowledge in ways that are fruitful for the economy. And that is where business method patents would seem to enter the picture, the argument being that not only does society need patents to motivate technological advances, it also needs them to motivate the business restructuring required to take full advantage of new developments. Indeed, the case for business method patents may seem so obvious, nonpatent lawyers may find it surprising to learn they have not always been available. But such is the case, at least officially: it was only two years ago that State Street gave judicial recognition to business method patents.
As noted, patent protection for business methods certainly appears to be a good idea. But is it? Are there problems with this sudden change in the law? Is State Street really going to lead us to Easy Street? This paper examines the decision, describes the layers of difficulties it presents, and then asks what, as a society, we should do about this part of the trend toward ever stronger intellectual property rights.
I. STATE STREET
State Street involves a patent entitled "Data Processing System for Hub and Spoke Financial Services Configuration."'" The invention keeps track of individual mutual fund investments ("spokes") which have been pooled into a single portfolio (a "hub") . Essentially, what the system does is generate numbers that represent (among other things) each spoke's share of profits, numbers that are needed to comply with a set of Internal Revenue Service (IRS) Regulations. 3 The patent was attacked on two interrelated grounds. First, there was the "software" problem. Courts have always had trouble with process patents because they are afraid that the claims in these patents are really drawn to principles of nature, which must remain in a domain where they can be used by all. Traditionally, the Supreme Court's solution to the problem of differentiating processes that are principles from processes that are patentable applications, has been to restrict patents to those processes that effect transformations in the physical world-for example, sifted flour; 14 separated glycerine; 15 or cured rubber.' 6 But since the invention in State Street produced, basically, numbers, the argument was made that the invention was more akin to E = me or the pythagorean theorem than to a patentable invention. 7 For its part, the Court of Appeals for the Federal Circuit had developed a more sophisticated way to distinguish algorithms found in software from abstract principles. Under its Freeman-WalterAbele analysis, patents were upheld when the claims were drawn to a specific machine or the algorithm was made a part of a larger physical process or method. 8 In State Street, the patentee had, in fact, tried to fit within the latter category by claiming that the algorithm at issue was part of a method of doing business. That approach was, however, susceptible to a second challenge, one based on a long line of (mainly lower) court opinions holding that business methods are too abstract to be patented. 9 Siding with the unauthorized user, the District Court accepted both of these arguments. However, matters went surprisingly differently on appeal. The case was assigned to Judge Giles Rich. Arrhythmia Research Tech., Inc. v. Corazonix Corp., 958 F.2d 1053 , 1060 -61 (Fed. Cir. 1992 .
19. See, e.g., Loew's Drive-In Theatres, Inc. v. Park-In Theatres, Inc., 174 F.2d 547, 552 (1st Cir. 1949 ), cert denied, 338 U.S. 822 (1949 Hotel Sec. Checking Co. v. Lorraine Co., 160 F. 467, 469 (2d Cir. 1908 ).
An ex-patent attorney, Judge Rich was also reputed to have been the principal drafter of the current (1952) Patent Act, and by the time he wrote this opinion, rumored to be the longest-sitting federal judge.Y2 This was one of his last opinions, and he apparently decided to go out with a splash. First, he repudiated Freeman-Walter-Abele on the way to distinguish applied software from principles. Instead, he laid down a rather simple test, holding patentable any transformation of data that produces "a useful, concrete, and tangible result." 2 ' Next, Judge Rich ran through that case law on business methods to show that the statements on their nonpatentability were pure dictum." He concluded: "Since the 1952 Patent Act, business methods have been, and should have been, subject to the same legal requirements for patentability as applied to any other process or method." ' z State Street thus makes two changes in the law. It does away with special rules for determining when software is patentable subject matter and it brings business methods into the ambit of protection. In the latter connection, it is important to note that State Street apparently makes patentable all business methods: although the case itself was about a computer-implemented business method, the language of the opinion is extremely broad.
II. IMPLICATIONS OF BusINEss METHOD PATENTING
This brings us to my questions. Clearly, society needs people to develop new business methods-that is the import of the story about the productivity numbers. But is it right to encourage them to do this through patent law? I see two difficulties with moving in that direction: one concerns the quality of the business patents that are issuing; the other, the wisdom of recognizing exclusivity in competitive processes.
A. Quality
The first problem is one that concerns many observers of the Admittedly, what is particularly bad about these patents is that the methods they protect were well known before the applicant came along. For example, anyone familiar with Bergin Hall at Santa Clara University School of Law knows all about the concept of the outside staircase. On that issue, it must be said that Judge Rich never intended for known business methods to be patented. Indeed, he stressed-cautioned-that business methods must meet the other legal requirements for patentability, requirements that include novelty (the method must be new 2 e) and nonobviousness (the method must be more inventive than would be expected of an ordinary business person, 8 ).
But even so, there are problems. Denying patents on known methods is not so easy to do. One problem is conceptual. The standard of novelty and inventiveness are not absolute; they receive coloration from the field at issue in the patent. For example, in chemistry, where basic structures, syntheses, and theory are well known, a fairly low standard of inventiveness is needed if patents are to be available at all. And, in fact, courts have developed a series of subtests that produce exactly the right kind of standard. 29 can be said about business methods: now that the Federal Circuit has decided they should be considered patentable, the standards will be adjusted to make sure that these patents are generally granted. Indeed, Wang Laboratories, Inc. v. America Online, Inc.,° a recent case on infringement, is suggestive on this issue. The question there was patent scope, and the court took a very narrow view of what any particular business methodology teaches. Thus, the case found patent-significant distinctions between two "favorite places" or "bookmark" features, one using bit mapping protocols and the other using a character-based system. Since there is a close connection between scope for purposes of anticipation and scope for infringement, 3 this narrow reading of the claim may foreshadow how prior art will be used in novelty determinations as well. If so, it will take a great deal of prior art to convince a court that a particular method of doing business is obvious or anticipated.
A second reason to be wary of relying solely on novelty and nonobviousness to protect against mundane patents is practical. Consider the observation of Greg Aharonian of Patent-News that the number of non-patent references cited is often very low. 2 In fact, his finding is not very surprising: there are systematic reasons why this should be the case. First, because business methods have not been patented in the past, there is very little patent-related prior art readily at hand to the examiner corps. More important, because knowledge about business methods resides mainly in the practices and policies of the firms that use them, even common methods may not be documented in the sorts of materials that examiners can efficiently consult. Unless these difficulties are taken care of-and it is hard to see how the latter can ever be dealt with effectively-invalid patents will inevitably issue.
Finally, there is a subjective element to patent decisions that needs to be considered. It can be seen in three cases the Supreme Court decided on the same day: respectively, and United States v. Adams, was about a battery. The first two patents were invalidated on obviousness grounds, but the third was upheld. It is not easy to distinguish the cases, and many suspect that the different outcomes had more to do with the justices' familiarity with the fields of the invention than with the inventiveness of the advances at issue in the cases. Thus, the plow and the spray can involved mechanicals-hinges, gaskets, ribs, and such. Because judges deal with (or think they should be able to deal with) such devices in their ordinary lives, they may have found it difficult to imagine that a particular arrangement of these familiar objects could be inventive enough to merit protection. But working with electricity can be dangerous; most people stay as far away from it as possible. Free to admit that they lacked intimate knowledge of batteries, the justices were also free to find the invention at issue in Adams nonobvious. The general lesson here is this. What judges don't understand, they think is patentable-there is a kind of "gee wiz" factor that is hard to overcome. In contrast, what judges do understand (or think they should pretend they understand), appears obvious-an "I could have done that" view takes hold instead. That is important in this context because it is rather probable that judges do not understand (or bother to pretend they understand) the Internet or software. Thus, we can certainly expect fairly widespread validation of at least certain classes of business method patents. Of course, one could dismiss the problem of invalid patents as ephemeral-if a patent covers a business method that is really important, it will be challenged and invalidated. But while the potential for successful challenge is certainly real, it is not clear that it is an adequate solution. After all, patents have in terrorem effects: no one wants to invest in a business that cannot succeed without first winning a lawsuit. Moreover, much can happen during the transition period between allowance and invalidation. For example, many industries experience shake outs. These have the beneficial effect of culling out those firms that are the least competent. But to some extent, business method patents protect businesses from competition. Thus, they can function in a way that preserves inefficiencies in the marketplace.
In some fields, there is another, more enduring, problem. Take law and medicine: substantial relationships are built (lawyer and client, doctor and patient). Once loyalty develops, whatever business method drew the client to the provider becomes irrelevant; even if the
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patent on the method is invalidated, the client will stay put. Of course, concepts like "loyalty" and "relationships" are somewhat retro and passe. Now we talk about "stickiness." But this is just a vocabulary shift. As with loyalty, once a sticky method takes hold, invalidation of the patent on that method will make no difference. This is an important point, so let us examine it with some illustrations. One way to produce a sticky business method is lock in. Consider, for example, Amazon.com's patented one-click technology, which has been enforced against BamesandNoble.com 5 One click is very nice for shoppers because once they have inputted various bits of shipping and billing information, they can check out quickly on subsequent visits. Accordingly, if Amazon has the exclusive right to one-click, we can expect that many customers will patronize its site. What happens if the patent is eventually invalidated-will there then be effective competition? Probably not because once a book buyer has entered information at Amazon, there is no reason to go elsewhere, particularly now that Amazon has the capacity to further analyze the information and offer its patrons useful suggestions about future purchases. Buyers who rely on such services will not care if the patent is invalidated, and rival sites are permitted to utilize oneclick: once locked in to Amazon, shoppers will not likely visit a site that is less informative and requires more work.
Another way to make customers stick is with network effects. An example of a network effect is AOL's instant messenger." A user's ability to exchange email in real time is useful only when the people the user wishes to reach are also on the same system. As a result, the value of the system as a whole depends directly on its size. I do not know whether AOL has protected its system with a patent, but if it has, then instant messanger is a good example of the problem with relying on invalidation. The reason is this: if there were such a patent, it would be extremely significant because it would force everyone interested in instant messanger to sign up with AOL. But once a large (and valuable) network is created, invalidation will not matter at all. True, rivals would appear, but because they would necessarily start small, they would not be able to deliver the same value to their customers. The bottom line is thus a terrible transition problem: patents do not need to be in force for long to exert a substantial effect on competition. Now, it must be admitted that Congress has already noticed that there is a problem here, that examining business methods for novelty and nonobviousness is going to be difficult, and that invalid patents can be problematic. It has even done something to fix the situation. Soon after State Street, it enacted the "first inventor" defense (also called a prior user right). Under this provision, there is a defense to infringement in favor of any person who: "acting in good faith, actually reduced the subject matter [of a business method patent] to practice at least one year before the effective filing date of such patent, and commercially used the subject matter before the effective filing date of such patent. ' 7 Unfortunately, however, this fix is not enough. It is very limited: in order to prevent the first inventor from competing away all patent profits, the defense can be asserted only by the party who established the defense and it can only be used with respect to the specific subject matter claimed." Furthermore, it can create effective competition only when there is someone who was positioned, before the application was filed, to enter the patentee's business. Most important, recognition of this defense could have perverse effects in future litigation. By creating this defense, Congress may be viewed as having implicitly endorsed business method patenting. 39 Further, the first inventor defense may actually reduce the extent to which other unpublicized inventions will be regarded as prior art in the future. 4 " (West Supp. 2000) .
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39. Cf. Oddzon Prods., Inc. v. Just Toys, Inc., 122 F.2d 1396 (Fed. Cir. 1997) (holding that art under 35 U.S.C. § 102(0 can be combined with other art to find an invention nonobvious on the basis that Congress amended § 103 to address the narrow problem of § § 102(f) and 103 rejections in the context of large-fin research. In so doing, the court ignored the fact that Congress had never, in fact, considered the broader question of whether § 102(0 should ever be used for § 103 purposes.).
40. This theory is somewhat controversial and complicated. Section 102(g) refers to inventions "made in this country by another who has not abandoned, suppressed or concealed it." 35 U.S.C. § 102(g) (1994) . Although the section is mainly read as limiting the field of who can claim priority, it has been used to protect the reliance interests of those who commercialized inventions without publicizing them. See, e.g., Dunlop Holdings, Ltd. v. Ram Golf Corp., 524 There are a few other, and potentially more salutary, developments on the horizon. First, there is building sentiment to improve the performance of the Patent and Trademark Office. For example, Robert Merges recently published an article suggesting better pay and training for examiners; an end to the system of awarding examiners bonuses for final dispositions (which tend to strongly favor allowances, which are not appealed, over disallowances, which are); substantial revision of the reexamination system; and external review of performance.' Second, courts may become better at assessing novelty and nonobviousness. Encouraging in this regard is AT&T Corp. v. Excel Communications, Inc., 42 which concerned a telephone billing method. In the first incarnation of that case, the Federal Circuit held the business method patentable subject matter. However, in a later phase, the patent was invalidated as obvious in light of MCI's Friends and Family Program. Third, there is the potential of e-mail and the Internet. We saw their tendency to exacerbate the problems of invalid patents through lock-in and network effects, but they could also be a part of the solution to the problem of bad patents. Thus, for example, the World Wide Web Consortium (W3C) advertised successfully on its web site for art that it later used to defeat a patent on a privacy protection protocol that it was using. 43 Fourth, Leo Raskind has argued that the misuse defense, somewhat moribund in recent years, may enjoy a revival. If, for instance, it were to turn out that the invention in State Street is the only efficent way to run the IRS calculations on which it is based, then the patent may be valid, but any failure to license it broadly and on reasonable terms could be regarded as misuse.4 Finally, there is an aspect of the Wang case on "favorite places" technology that is also very hopeful. As we saw, that case involved a valid patent, but the court construed it quite narrowly. If business method claims are similarly limited to specific implementations, they will be much less 44-49 (1999) 
problematic.
But despite these hopeful signs, I remain concerned about quality. As noted earlier, no one goes out to buy a lawsuit; patents, even invalid patents, exert an influence on the market. Furthermore, as the Federal Circuit strengthens the presumption of validity, these patents become increasingly difficult to challenge. 45 
B. Wisdom
Invalid patents are not, however, my main concern. My real problem with this trend is more controversial: I even question the value of valid business method patents. I believe that they adversely affect innovation, and worse, the economy. These patents are not associated with the benefits that, as a constitutional matter, justify the recognition of private property. And the economic costs they impose can be astounding. Let me take these points one at a time.
As I noted at the outset, business methods are not the only example of newly created or expanded intellectual property rights. There is also database protection, dilution, blurring, cybersquatting, and misappropriation. A strange aspect to many of these expansions is that they occur without any specific thought given to the need for protection. Once a creative product (a mark, a celebrity image, a business method) is recognized as having value, it is assumed that someone has a right to capture that value. Measured against the background of property rights propagation generally, this is a rather novel approach. In the world of tangibles, rights are recognized only when there is a public (not just a private) benefit to be gained: to avoid the tragedy of the commons-to prevent overfishing or overgrazing; to encourage pollution control, resource management, and conservation.4 Otherwise, the trend in property law has been towards the commons-to creating parks, clean waterways, playgrounds, zoos, and such. In intellectual property law, similar attention was once paid to the question of justifications. The framers of the Constitution, for example, rejected "just deserts" and other moral claims in favor of pure utilitarian approaches.
Thus, intellectual property rights generally are basically viewed as solutions to the free rider problem; patents are also valued because they encourage disclosure.
But neither the free-rider nor the disclosure rationale justifies business method patents. Businesses are largely practiced in public. Accordingly, there is little need to especially encourage disclosure. Business methods are also hard to free ride on. They depend in strong ways on the social structure within the firms utilizing them-on compensation schemes, lines of reporting, supervising policies, and other business factors. Moreover, as we saw, sticky business methods are their own reward. With lock in, network effects, and even good old fashioned loyalty, lead time (the first mover advantage) goes a long way to assuring returns adequate to recoup costs and earn substantial profit. In sum, while business innovations are certainly desirable, it is not clear that business method patents are needed to spur people to create them.
On the costs side, matters are even more unfavorable for business method patents. All patents impose social costs. Patented products are more expensive; quantity and quality are less than they would be in a competitive market. Furthermore, there is deadweight loss created as those who would buy the product at the competitive price forgo purchase at the higher patent price. There is also an offsets problem. Because knowledge is cumulative, any rise in the price of using existing intellectual products also increases the cost of innovating future products. Without free and unfettered ability to-in Sir Isaac Newton's words-stand on the shoulders of giants, 48 innovators are not able to push the frontiers of science forward. Spillover benefits are likewise reduced, for the private right to control a new technology can be used to prevent others from applying that technology in ways the rights holder did not consider.
Of course, some patents impose more of these costs than do others. To determine how high costs would run for any particular patent, it is useful to conceptualize knowledge as a pyramid: the big ideas are on top; specific applications are at the bottom. Specific applications are largely dead ends. Private ownership of these applications does not entail high social cost because others will never need these inventions as a basis for their own inventiveness. But as one moves up the pyramid, the costs associated with privatization increase. As a result, the big inventions at the top-inventions denominated as ideas or principles-are not considered patentable. They must remain in the public domain because they have instrumental significance. Society needs them to generate other specific applications, and also to open new technological opportunities. The issue, then, is to locate business methods on this pyramid. In fact, they are towards the top. Partly that is so for the familiar reasons just discussed: they are instrumental in the traditional sense, as the basis for further inventiveness. But they are important in another, somewhat different sense as well: they are instrumental to the economy.
To see this, it is helpful to shift gears and to consider a somewhat related issue: should sports moves be patentable? What, for example, if Candy Cummings had patented the curve ball or Dick Fosbury, his high jump "flop?" Would sporting events be as popular? It seems unlikely. After all, sporting events are interesting because they pit humans against one another to determine whose abilities are superior. For that competition to be true, participants need to competeliterally-on a level playing field. Allowing one athlete to use a move that is denied to others would destroy the essence of the event. 4 9 The same can be said of business methods: winning and losing is supposed to depend on execution, not on exclusive rights to the moves that need to be executed. We want the best book store to dominate the market, not the store that makes it easiest to check out. Or, just as sporting events identify the best athlete and team, market competition is what this society relies on to determine the best use for particular resources. If that mechanism is distorted, then Adam Smith's unseen hand is crippled. Now, in sports, the problem of patented moves is somewhat reduced because competitions have organizers (for instance, baseball has a commissioner). These organizers can easily ban the use of moves (or products) that are not made available to all. But no one is positioned to do that with respect to business methods: Bud Selig is far more likely to bring John Rocker into line than Joel Klein is to tame Bill Gates.
The bottom line is this. very high. The benefits, at least the traditional benefits, are low. The ratio is terrible. The case for patents on business methods is simply not there, at least not in general. Indeed, it is almost unnecessary to say this here, at Santa Clara University School of Law in Silicon Valley, where the free flow of information among firms may well have had a great deal to do with economic success!0 State Street now provides the opportunity to tie up such knowledge for the future, to privatize it, and prevent it from leaking out to all users. The firms of this Valley should be the ones most cognizant of the danger this poses to innovation.
Ill. WHERE TO Go FROM HERE Given the problem of business method patents, a strong argument can be made that State Street should be reversed, either judicially or legislatively.
However, these remarks have been coached in general terms; it is not implausible that there are specific areas where business method patents achieve socially useful results. John Thomas, for example, has suggested that method patents should be confined to what he calls the technological arts: production methods rather than lawyering methods; physical, not medical treatments; industrial as opposed to business applications. Thomas bases this suggestion on the Constitution's reference to the "useful arts, 5 1 which, he claims, is the 18" Century's word for what we in the 21s ' Century call "technology. 52 That would be one cut at the problem, but I am not convinced it is the right one. I do not know what the drafters of the Constitution meant by "useful arts." In addition, it isn't clear to me that the word "technology" is unambiguous enough to create a clear judicial line. Most important, I don't understand why that particular divide would distinguish between fields where patents make sense and fields where they do not. To me, the better way to define the scope of patent protection is by sticking with the question of rationales, by asking where a patent incentive is actually required to promote investment in innovation.
As to that, let us step back to the State Street decision one more time. As we saw, the first part of Judge Rich's opinion made patent protection for software easier to obtain. At one time, I might have had many of the objections to software patenting that I've already voiced with regard to privatizing business knowledge. For instance, it would have slowed progress in this Valley. But at this point in time, the software industry is mature; new developments are hard-foughtincreasingly expensive to create, yet they remain cheap to copy. Given that secrecy is also sometimes a real option with software developments, I think we can assume that the first part of the State Street decision is good law. If so, then perhaps those business methods that partake of the "software rationale" should also be candidates for protection. That is, I could easily imagine denying protection to the likes of frequent flyer miles, junk bonds, curve balls, and Fosdick flops. But we saw that getting the productivity numbers up after the introduction of computers required both killer and routine applications; encouraging these applications with patents may make some sense. Note, however, that the business method patents that would be allowed under this rationale would be highly limited. Only applications-new and nonobvious computer-implementationswould merit protection. In essence, these patents would run to the software, not to the business model that the software implements. Such an approach has much to recommend it. First, as a theoretical matter, it would achieve congruence with the way that intellectual property law has always treated principles. As we saw, both patent law and copyright distinguish between principles and instantiations of those principles (expressions or applications). An instantiation can be privately owned, but the abstraction must go into the public domain. 53 Under the move suggested here, business models would be dealt with similarly. The abstract model would remain free for all to utilize. However, specific implementations of the model would be considered the subject matter of patent law.
Second, this approach would eliminate the specter of patents in areas that do not need the special incentives of exclusive rights regimes. Junk bonds, for example, are good examples of inventions that generate their own rewards. They do not need patent protection and would not merit it under this system because they do not require software implementation.
Third, this approach would focus the courts on the inventiveness of the software: any sort of "gee wiz" factor deriving from using banal real world business models on the Internet would be eliminated.
See discussion supra.
That in itself would be a substantial accomplishment. As we saw in the quote from Forbes, 4 what strikes many observers as wrong about business method patenting is that to can be used to protect processes whose only inventive features involve the transfer of a well known business model, such as the Dutch auction, to cyberspace. Under the approach suggested here, Internet utilization of real world models might still be patentable, but now only when the translation actually required inventiveness, that is, the creation of nonobvious implementing technology.
Most important, this approach would yield patents of rather narrow scope. The protection would run only against the specific implementation disclosed in the patent; anyone who could implement the business with new software, or utilize it without a computer, would know that such use would escape infringement. Thus, it would be clear to all that the United States could continue to use its method for selling treasury bills even if Walker's Priceline patent is valid. And since other online businesses could imitate the patented business method (Priceline's auction or Amazon.com's one-click) with different software, the distortive impact of these patents on market competition would be minimized.
In the final analysis, there is an irony in State Street. The main reason for the increase in business method applications was because Freeman-Walter-Abele made patent eligibility for software turn on placing the program into the context of a process. Now that the subject-matter requirement can be met by generating numbers that produce useful, concrete, and tangible results, there is no longer a need for what was, quite frankly, always a bit of a dodge. As we saw, business method patents make little sense from an economic perspective; if they are not even needed to create legal fictions, why recognize them at all?
54. See Winn, supra note 24 and accompanying text. 55. Other examples include two of Amazon.com's best known patents: the patent on oneclick basically covers the concept (particularly well known in bars) of asking the seller to put a particular purchase "on my tab." Amazon also has a patent on its affiliates program, which allows web sites to refer customers to Amazon in exchange for a fee. 
IV. CONCLUSION
Of late, the information sector has done a very good job at attracting the attention of law makers. That is why so many new intellectual property rights have been recognized. The time has come for this community-especially this Valley-to think about whether things have gone far enough, whether privatization is starting to chill innovation rather than promote it. As to business method patents in particular, there is an expression about throwing the baby out with the bath water. Perhaps what we are dealing with here is the opposite situation: we are keeping the bath water (business method patents) when all we really need or want is the baby (patents on software).
